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Abstract: This paper aims to highlight another starting point for 
the Ukrainian crisis, i.e. the relationship of the International 
Criminal Court with Eurojust. It is a very difficult job whose 
purpose is to collect evidence to punish international crimes. 
Crime of aggression, crimes against humanity, crimes against 
war, genocide are topics that the Ukrainian crisis as a 
humanitarian crisis has brought to our table once again. The 
international community must decide the path to follow and 
above all to show trust in international criminal justice that is 
not afraid of forms of Nazism where human life loses its 
substance and politics becomes the point of winners. Winning 
trials, cooperation and non-competitive collaboration are starting 
points for analysis and a general euphoria that writes the history 


of international criminal law against impunity. 
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Introduction 

With yet another new outbreak lasting more than a year in 
Ukraine, the discourse of humanitarian law, the use of force, 
armed conflict, respect for human rights are topics that are not 
followed in an appropriate and precise manner by the mass 
media and given that Russian propaganda has opened many 
discussions for international law (Dutton, Sterio, 2022; Salari, 
Hosseini, 2023). 

The jus ad bellum (Liakopoulos, 2024) was invoked due to the 
dynamism of the outbreak of hostilities as a cornerstone in 
global international law where the mandatory prohibition on the 
use of the international armed force of the state remains lawful 
only in legitimate defense (Milanovic, 2022; Green, 2022; 
Sanger, 2022; Pollman; 2022; Gordon, Chiarini, 2022)'. With 


1United Nations General Assembly (UNGA): Resolution of 2 March 2022 
(A/RES/ES-11/1), entitled: “Aggression against Ukraine”. The convention against 
aggression affirms that: “(...) at the present stage of the proceedings (...) the Court is 
not in possession of evidence substantiating the allegation of the Russian Federation 
that genocide has been committed on Ukrainian territory. Moreover, it is doubtful that 
the Convention, in light of its object and purpose, authorizes a Contracting Party’s 
unilateral use of force in the territory of another State for the purpose of preventing or 
punishing a alleged genocide (...)”. See also the order of the ICJ in case: Allegations 
of Genocide under the Convention on the Prevention and Punishment of the Crime of 
Genocide (Ukraine v. Russian Federation) 16 March 2022, par. 59). 
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regard to the jus ad bellum, the methods of conducting hostilities 
with numerous violations of the norms of international law on 
armed conflicts which were already codified by the conventions 
of the Hague of 1899, the distinction between combatants and 
civilians, the precautionary proportionality in cooperation with 
the principle of humanity are fundamental issues which always 
remains faithful to the Martens clause. Such types of a 
choreography of crimes are also reported in the report of the 
United Nations in relation to the Russian armed forces’. 

The prosecutor through the International Criminal Court (ICC) 
has called in its conclusions of 2020, even before the situation of 
the war in Ukraine and with regard to the outbreak of the 
conflict, the individual crime of aggression as a binding 
prohibition aimed not only at the states but also in a direct way 
to individuals according to the codification of the amendments 
that Kampala has undergone since 2010 and which have entered 
into force on 26 June 2017 despite the fact that the jurisdiction 
of the ICC has activated the crime of aggression on 17 July 2018 
according to the resolution of the Assembly of the member 
states of the statute by consensus on 14 December 2017 (Hovell, 


2018; Mcdougall, 2021). 


2See the report of the United Nations of September 2022, UN Human Rights, 
Office of the High Commissioner (Ukraine), Report on the Human Rights Situation in 
Ukraine 1 February-31 July 2022, 27 September 2022: 
https://www.ohchr.org/en/documents/country-reports/report-human-rights-situation- 
ukraine-1-february-3 1-july-2022 
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Within this context, in the absence of a referral from the 
Security Council of the United Nations (Liakopoulos, 2020) as a 
preferred solution for the permanent member states of the UN 
especially for France and Great Britain, it has been stipulated in 
the statute that both the states and the aggressor are states parties 
to the StICC according to art. 15bis, par. 5 until the ICC can 
exercise its jurisdiction (Christopher, 2010) over any crimes of 
aggression. 

Such a path was “voted” as preferable even by those who were 
in the role of observers such as the United States (Arinze-Onyia, 
2022) thus imposing an alternative that invoked the majority of 
the states-parties who preferred to maintain the same 
jurisdictional status applicable to other related crimes that are 
part of the ICC allowing the prosecution of acts of aggression on 
the crime of aggression committed against a state party. 

Already since 2018 the jurisdiction of the crime of aggression 
definable in art. 8bis StICC can pursue this path without legal 
obstacles. And this is the situation that was wanted at the time 
by those Western countries as permanent members of the 
Security Council which prevented the Prosecutor of the ICC 
from carrying out the crime against the alleged perpetrators in 
relation to the Russian aggression in Ukraine. 

The individual crime of aggression does not include all the 


preconditions for the relevant exercise of the jurisdiction of the 
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ICC in the situation in Ukraine since it is a crime which is not 
sufficient for the jurisdiction of the ICC to accept on an ad hoc 
basis by the state in which it takes place the related heinous 
deeds, except that the Security Council of the United Nations 
will activate the ICC. 

Within this framework, the hypothesis of the creation of a mixed 
court was expressed by the European Commission as well as the 
European Parliament (Corten, Koutroulis, 2022; Ambos, 2023; 
Corelli, 2023; Kress, 2023)°. 

The war in Ukraine as well as any other war is a defeat of 
international law and international relations especially for those 
values that the international community puts not only in theory 
but also in practice in the face of these types of violations 
demanding not only punishment but also an adequate 
accountable effectiveness for individuals who commit such type 
of crimes (Liakopoulos, 2019c). 

The international assessment and the countermeasure actions 
adopted are the current practice even if the directly injured 


subjects do not particularly like it (Chachko, Benton Heath, 


3European Commission Press Release, Ukraine: Commission presents options to 
make sure that Russia pays for its crimes, Brussels, 30 November 2022, IP/22/7311: 
https://ec.europa.eu/commission/presscorner/detail/es/ip_22_ 7311. Resolution of the 
European Parliament of 19 January 2023 (P9_TA(2023)0015), The establishment of a 
tribunal on the crime of aggression against Ukraine: 
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0015 EN.html. UN. 
General Assembly and International Criminal Tribunal for the Crime of Aggression 
Against Ukraine of 19 January 2023: 
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0015_EN.html 
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2022; Yui, 2022)*. 
The issue related to the jus ad bellum is already submitted to the 
scrutiny of the International Court of Justice (ICJ) directly 
concerning the application of the convention against genocide 
and as a responsibility subjected to the assessment of the 
international community and through its super body partes 
reassuring international justice and the maintenance of peace 
(De Souza Dias, 2022)°. 
On the other hand according to the principle of complementarity 
seeing that the relevant authorities in Ukraine and/or in the 
Russian federation are inactive through categories of human 
behaviors which are also identified by the prosecutor himself 
and also because the national judicial system itself was as 
understood in a practice also unavailable for a _ direct 
control/assessment, thus making it impossible for the relative 
managers to obtain the defendant or the necessary witness 
evidence and to carry out their own proceedings (Liakopoulos, 
2019d). 
The necessary guarantee measures for the integrity of the related 
investigations did not ensure the work of the national prosecutor 
thus paving the way for an external verification by a prosecutor 
ASee also: Congressional Research Service, Russia’s War Against Ukraine: 


Overview of U.S. Sanctions and Other Responses-Updated December 20, 2022: 
https://crsreports.congress.gov/product/pdf/IN/IN11869 


5United Nations Meeting Coverage-Security Council, 9069th Meeting (am), 
SC/14939, 21 June 2022: https://press.un.org/en/2022/sc14939.doc.htm 
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of the ICC. These are still ongoing investigations. 


Why is humanitarian law current ex novo? 

Since its inception, international law has always been in a stage 
of continuous evolution and faced with new challenges (Burke- 
White, Slaughter, 2002). The greatest challenge since World 
War II was already the use of armed force in international 
relations that did not include self-defense or the attempt to 
justify self-defense as a necessary use of force (Verdeebout, 
2014). 

Threats from actors other than states and conflicts involving the 
civilian population are catastrophic examples that the history of 
the international law (Bultrini, 2018) makes us talk and think 
about, especially after the 11 September of 2001, highlighting 
for one more time the need to protect the principle of civil 
inviolability, i.e. the prohibition of the use of force, the actions 
of an armed attack against a civilian population and as a 
consequence an attack against a certain state/states. 

Locating this principle in international norms also affirms the 
form of the protection of rights of individuals in the form of 
attribution of individual responsibility (Liakopoulos, 2019c), 
which is not the same with the responsibility of states but the 
result is the same: the punishment of core crimes such as war 


crimes, genocide, crimes against humanity, aggression, etc. 
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(Orford, 2021) 
Civil inviolability was based on distinct elements reflecting the 
concept of war of an armed conflict thus bringing back any 
theory in the field of war law, international criminal law and 
moving terrorist acts to criminal acts thus reflecting an 
identification of international law before precise, codified and 
punishable crimes (Carpenter, 2022). 
Terrorism and international law go side by side in a direction 
that calls for a deepening of the relative rules and a greater 
effectiveness of the current norms as a completion of an 
understandable framework towards an affirmative and non- 
utopian path where the definition of terrorism as act against 
international law is now a reality (Verdebout, 2014; Paredi, 
2015). 
Protecting civilians in armed conflicts is an axis where 
humanitarian law has always been played out and this time too 
in the ongoing war it makes us reflect on the importance of 
international law in defense of the civilian population®. 
The continuous need to still be offered a high regulatory 
framework in this direction, guaranteeing the effectiveness of 
existing but continuously violated obligations in different parts 
6In the September 2022 report of the United Nations High Commissioner for 
Human Rights it is noted that: “(...) inter alia, that during the reporting period, 252 
infrastructures were damaged or destroyed in Ukraine medical (on the aberrant recent 
practice, particularly in the conflict in Syria, regarding the deliberate attacks on 


hospitals (...)”. 
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of the world is a reality that the international community already 
knows and at the same time demands effectively and timely 
compliance with the rules thus ensuring justice for international 
crimes committed with deterrent and preventive effects, 
however, with the constant fear of not being punished. 

Within this context, the prosecutor of the ICC on 16 March 2022 
stated that: 


“(...) If attacks are intentionally directed against the civilian population: that 
is a crime that my Office may investigative and prosecute. If attacks are 
intentionally directed against civilian objects, including hospitals: that is a 
crime that my Office may investigate and prosecute. Those taking part in 
these hostilities, whether as regular armed forces, militias, or self-defence 
groups, must know that in putting on a uniform or by carrying weapons they 
are not absolved of responsibility but indeed they take on extra legal 
obligations. For those that do not act in accordance with international 
humanitarian law, my Office is empowered to take action to ensure that those 
who have committed international crimes are held accountable in accordance 
with the Rome Statute. We are already actively collecting evidence in pursuit 
of this objective (...)”7. 


Impunity for war crimes and the Ukrainian case 
In theory, the investigations initiated immediately by the office 
of the prosecutor of the ICC, as an important and perhaps the 
only way activated to ascertain and control the responsibility of 
the commission of international crimes of the individual in 
Ukraine, according to the principle of complementarity offered 
7 Statement of ICC Prosecutor, Karim A.A. Khan QC, on his visits to Ukraine and 
Poland “Engagement with all actors critical for effective, independent 
investigations”, 16 March 2022: _ https:/(www.icc-cpi.int/news/statement-icc- 
prosecutor-karim-aa-khan-qc-his-visits-ukraine-and-poland-engagement-all- 


actors#:~:text=The%20work%200f%20my%20Office,all%20parties%20to%20the 
%20conflict. 
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by the statute of the ICC (StICC), allows the activation of 
criminal jurisdictions by states alongside judicial offices in 
Ukraine (Walker, 2022; Dan Bilefsky, 2022). Other states have 
also launched investigations for a possible exercise of their 
jurisdiction as a title of universal jurisdiction thus recalling the 
supporters of mixed and ad hoc tribunals to punish the crime of 
aggression’, 
Not only the ICC is enough to fulfill its role but also special 
tribunals are needed capable of investigating and prosecuting the 
crime of aggression sufficient for recourse to universal 
jurisdiction in an approximate way offering a coherent and 
comprehensive insight into international criminal law as a 
system capable to address the punishment of international 
crimes (Kersten, 2022). 
The space for prosecution and especially for war crimes by 
centralized international judges and decentralized national 
judges is perhaps a new reality. It is an_ institutional 
internationalism capable to punish impunity finding its 
inspiration in the StICC as a single and continuous road side by 
side in the role of national judges and in applying the criteria of 
8European Parliament resolution of 19 May 2022 on the social and economic 
consequences for the EU of the Russian war in Ukraine-reinforcing the EU’s capacity 
to act (2022/2653(RSP), OJ C 479, 16.12.2022, p. 75-85, see especially par. 8 that 
declares: “(...) therefore welcomes the investigation and investigation activities 
undertaken by several Member States in accordance with the principle of universal 
jurisdiction and in support of the work carried out by the ICC (...). See also the 


Resolution of Institut de droit international of Ist March 2022: https://www.idi- 
iil.org/fr/declaration-de-linstitut-de-droit-international-sur-lagression-en-ukraine/ 
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universal jurisdiction. According to the StICC, which establishes 
the complementary nature of the ICC in respect of the states 
acting in line with the criteria of universal jurisdiction, we recall 
the preamble of the Universal jurisdiction as a duty, a necessity 
that each state must exercise its own criminal jurisdiction over 
those responsible for international crimes (Hall, 2010). 

In fact, universal jurisdiction is a basis for the control and 
assessment of an indirect, decentralized system for the 
repression of international crimes and for the concrete 
functioning of numerous obstacles of both a political and legal 
nature. 

Within this context, we recall the work of the Eurojust where for 
the situation in Ukraine it spoke directly on 31 May 2022 that: 
“T'm a big fan of universal jurisdiction” (Schiller, 2023) and as a 
consequence established the related teams investigation in this 
regard. It is a form of cooperation that goes outside the precise 
ambit of the ICC and shows a common “front of legality” where 
the judicial guarantee of rights is not conceived to protect 


judges, lawyers and institutions but people’. 


JEstonia, Latvia and Slovakia become members of joint investigation team on 
alleged core international crimes in Ukraine, 31 May 2022: 
https://www.eurojust.europa.eu/news/estonia-latvia-and-slovakia-become-members- 
joint-investigation-team-alleged-core-international 
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Cooperation between the ICC and the investigative team of 
the Eurojust for states and international organizations: A 
necessary and dutiful reality 

Coming out of the discourse of the responsibility of state 
subjects that the determined and timely punishment paves the 
way for innovative cooperation by bringing new legal means to 
the table (Liakopoulos, 2020). The Prosecutor of Ukraine 
already stated on 31 May 2022 in the offices of Eurojust after 
the establishment of a joint investigative team (SIC) organized 
by Estonia, Latvia, Slovakia, Lithuania, Poland, Ukraine 


“the importance, in addition to the military front, also on the diplomatic and 
judicial fronts (...)”. 
The defense of the effectiveness of the fundamental rules of 


humanitarian law represents an arduous challenge both for the 
clashes fought with physical weapons, and for the systematic 
conduct of hostilities in disregard of the jus ad bellum 
(Liakopoulos, 2024) involving an assessment of general 
delegitimization of the actions carried out, contributing in an 
important way to determine the extent of the necessary reactions 
on the part of the international community, also with reference 
to the violations of the jus ad bellum. 

In practice, the SIC offers ancillary work in a fast and easy way 
to the respective authorities involved in the investigation as a 
mission of Eurojust that investigates a 3600 degrees to a wide 


range of crimes, mainly for swindling and fraud but also for 
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money laundering, drugs, human trafficking, etc.!°. 

For the first time the work of the Eurojust goes beyond the 
crimes which are familiar at national and European level 
including those committed in Ukraine involving consequently 
the ICC (Isakhan, Shahab, 2020; Isakhan, Shahab, 2022)!'. The 
aim is the decentralization of investigations for more concrete 
and timely help of the Prosecutor of the ICC!*. It should be 
noted that the work is now becoming more concrete given that 


through the amendment of the regulation of Eurojust a database 


100f the 254 Joint Investigation Teams organized in 2021, the 104 were funded 
by Eurojust. Let us not forget that the establishment of the SIC is provided for at 
European level by article 20 of the Second Additional Protocol to the European 
Convention on Mutual Assistance in Criminal Matters (Strasbourg, 8 November 2001, 
ETS n. 182, https://rm.coe.int/168008155e) and from the EU on the basis of Article 
13 of the Convention established by the Council in accordance with Article 34 of the 
Treaty on European Union on Mutual Assistance in Criminal Matters between the 
Member States of the European Union, adopted by the Council on 29 May 2000. JITs 
Network, The Network of National Experts on Joint Investigation Teams, Squadre 
investigative comuni-Guida pratica, Bruxelles 2017: 
https://www.eurojust.europa.eu/judicial-cooperation/practitioner-networks/Jits- 
network 


11£Eurojust, Increase in actions against impunity for war crimes by Syrian regime. 
EU Day Against Impunity focuses on Syria ten years after start of conflict, 21 May 
2021, Syrian official sentenced to life for crimes against humanity with support of 
joint investigation team assisted by Eurojust, 13 January 2022: 
https://www.eurojust.curopa.cu/news/increase-actions-against-impunity-war-crimes- 
syrian-regime. Resolution 2379(2017) of the Security Council (S/RES/2379 (2017)). 
See also: Eurojust, Support to joint investigation team of Sweden and France targeting 
crimes against Yezidi victims in Syria and Iraq, 7 January 2022: 
https://www.eurojust.europa.eu/news/support-joint-investigation-team-sweden-and- 
france-targeting-crimes-against-yezidi-victims. See also the Resolution of the 
Assembly Parliament of the Council of Europe of 12 October 2017, Prosecuting and 
punishing the crimes against humanity or even possible genocide committed by 
Daesh: https://pace.coe.int/en/files/24060 

12Statement by ICC Prosecutor, Karim A.A. Khan QC: Office of the Prosecutor 
joins national authorities in Joint Investigation Team on international crimes 
committed in Ukraine, 25 April 2022: https://www.icc-cpi.int/news/statement-icc- 
prosecutor-karim-aa-khan-qc-office-prosecutor-joins-national-authorities-joint 
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for international crimes of the individual and an international 
center for the prosecution of the crime of aggression was 
established (Kress, Hobe, Nussberger, 2023)!3. 

The international cooperation was an open way, established 
through the StICC, to discuss in a physiological way the 
punishment of certain crimes and to offer as a guarantee the 
same cooperation functioning in tempis (Oesterveld, Perry, 
Mcmanus, 2001; Liakopoulos, 2019a; Baetens, 2020; 
Liakopoulos, 2020). 

The investigative phase even before the opening of the 
investigations enables the prosecutor of the ICC to be able to 
request information from an international organization to 
ascertain the reliability of the information, directly check and 
have sufficient data in possession to decide and proceed with the 
related investigations. 

The collaboration requested by the prosecutor respects the 
competences and the relative mandate, even arriving at 
concluding agreements or understandings that are not in conflict 


with the spirit of the StICC itself (Schiller, 2023). 


13Regulation (EU) 2022/838 of the European Parliament and of the Council of 
30 May 2022 amending Regulation (EU) 2018/1727 as regards the preservation, 
analysis and storage at Eurojust of evidence relating to genocide, crimes against 
humanity, war crimes and related criminal offence, PE/18/2022/REV/1, OJ L 148, 
31.5.2022, p. 1-5. See also: Eurojust, Start of operations of Core International Crimes 
Evidence Database and new International Centre for Prosecution of the crime of 
Aggression to be based at Agency, Eurojust one year after start of war in Ukraine, 23 
February 2023: https://www.eurojust.europa.cu/news/start-operations-core- 
international-crimes-evidence-database-and-new-international-centre 
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Within this framework, the work with the Eurojust was created 
as an initiative of judicial cooperation under the aegis of a 
European institution to carry out investigations into the matter 


and to collect evidence of an armed conflict still in progress. 


Prosecution and international cooperation 
Prosecution as the ultimate goal of the work of the Prosecutor 
and international cooperation through the work of Eurojust are 
two different and non-competing points of reference. It is an 
inverse cooperation since the help of each in the direct exchange 
of information shows a cooperation that is not sufficient for 
prosecution but an investigative action to avoid impunity at a 
high level of cooperation and to open specific criminal cases 
based on the principle of complementarity (Liakopoulos, 2020). 
After the preliminary outcome of the investigation the office of 
the prosecutor must assess whether related crimes against 
humanity come within the jurisdiction of the court and that 
potential cases to be punished may arise from an investigation 
which has been made and concluded in the territory of the 
Ukraine and in the event of the unavailability of the local 
authorities in Ukraine to proceed for the relative defendants and 
open the relative proceeding". 

14statement of the Prosecutor, Fatou Bensouda, on the conclusion of the 
preliminary examination in the situation in Ukraine, 11 December 2020: 


https://www.icc-cpi.int/news/statement-prosecutor-fatou-bensouda-conclusion- 
preliminary-examination-situation-nigeria 
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This is the speech of inactivity of the national courts for facts 
where the Prosecutor relied on investigations in the areas of 
Crimea and Donbass thus following the beginning of the armed 
conflict and the extension of the competence of the ICC by 
celebrating a certain number of trials before the courts of 
Ukraine. If this were the case, there is no room for the 
competence of the ICC but to address a general need for justice 
in situations as far-reaching as that of Ukraine. 

The issue is not the number of which processes can be carried 
out before the ICC but how much the international organization 
as a judging court which does not limit itself to carrying out a 
certain number of criminal processes, thus measuring the 
number of sentences, will be the result of effective cooperation 
between the ICC and states that punish crimes against humanity 
and international crimes of the individual. 

Already within this spirit the prosecutor for the work carried out 


with the teams of the ICC stated that: 


“(...) I have underlined to our national counterparts, the participation of my 
Office in this Joint Investigation Team will not be a one-way street. We do 
not wish to only be the recipients of information and evidence. We also want 
to serve as an effective partner with respect to the conduct of domestic 
proceedings in relation to core international crimes, in line with the principle 
of complementarity (...)”!. 


Thus, affirming the double meaning of the cooperation of the 


15ICC Prosecutor, Karim A.A. Khan QC: Office of the Prosecutor joins national 
authorities in Joint Investigation Team on international crimes committed in Ukraine, 
25 April = 2022: https://www.eurojust.europa.eu/news/icc-participates-joint- 
investigation-team-supported-eurojust-alleged-core-international-crimes 
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teams and the international cooperation, we reinvigorate the 
objective not of the competition of the institutions but for the 
punishment of these crimes. 

The StICC affirmed as binding the cooperation between the ICC 
and the states parties to the statute within the circle of an inverse 
perspective of a cooperation contemplated in a synthetic way 
that respects the founding spirit of the ICC which we have not 
seen until now in practice!®. 

The correct application of the principle of complementarity and 
the real pursuit of these objectives are shared with the spirit and 
universal principles of the StICC (Gioia, 2011). It is now clearly 
seen a cooperative form between ICC and states and ICC and 
national jurisdictions within the policy of the Prosecutor of the 
ICC towards a direction that respects both roles and with the 
final goal of punishing international crimes (Liakopoulos, 


2019c; Caianiello, 2022). 


Cooperation beyond subjects. International crimes targeting 
civil society organizations 

Punishing the international crimes of the individual also 
involves international and national institutional subjects who are 
responsible with their own contribution to a central and delicate 


task of preserving the related evidence. Importance is not the 


16Art. 93 StICC. 
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collection and whose evidence is but the punishment of those 
responsible. We have also seen in the past an important role 
towards this path of cooperation through the non-governmental 
organizations operating in the territory of the former Yugoslavia 
and Rwanda (Liakopoulos, 2019a; Liakopoulos, 2019b)!”. 

A role that was played through civil society organizations in an 
essential way with the related control and monitoring of 
information through the conclusion of the related agreement 
according to the StICC in the presentation of amicus curiae in 
the work carried out with the victims affected by crimes and in 
the prosecution that the ICC has carried out through elements 
and documents that have passed to the Office of the Prosecutor 
which has decided both for independence and for the use of the 
relative evidence (Pearson, 2006)!8. 

Humanitarian organizations, police forces and voluntary 
organizations “resemble” with investigation teams that are 
certainly much more technical and more experienced and 
operate their work under the same standards for information in 


criminal proceedings (Sa Couto, 2020). 


17Art. 18(1) ICTY and 17.1 ICTR: “Investigation and preparation of indictment 
1. The Prosecutor shall initiate investigations ex-officio or on the basis of information 
obtained from any source, particularly from Governments, United Nations organs, 
intergovernmental and nongovernmental organisations. The Prosecutor shall assess 
the information received or obtained and decide whether there is sufficient basis to 
proceed (...)”. 

18Guidelines Governing the Relations between the Court and Intermediaries for 
the Organs and Units of the Court and Counsel working with intermediaries: 
https://www.icc-cpi.int/sites/default/files/GRCI-Eng.pdf 
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Within this context of cooperation on 21 September 2022 the 
Prosecutor of the ICC and the Eurojust published a guideline for 
civil society organizations on the documentation of international 
crimes, which aims to contribute to the fight against impunity 
and was drafted on experience from the OTP, Eurojust, the 
Genocide Network, civil society organisations, national 
prosecutors and international partners!°. 

There is support for the production of synergies for the 
punishment of impunity thus recognizing the active role of civil 
society organizations in a structured way in the work of the ICC 
(De Silva, 2017). This type of coordination and cooperation 
have a nature of standard setting by international organizations 
that represent points of reference with the international 
community in the field of judicial cooperation always with 
reference and as the final objective the direct exercise of 


criminal prosecution. 


Towards an international chorus against international 

crimes 

The right reconstruction of the facts, the collection of evidence, 

the control and monitoring of the situation leading to a final 

prosecution are right balances but also difficult to be easily 
19£Eurojust and ICC, Eurojust and ICC Prosecutor launch practical guidelines for 

documenting and preserving information on international crimes, 21 September 2022: 


https://www.ecurojust.europa.eu/news/eurojust-and-icc-prosecutor-launch-practical- 
guidelines-documenting-and-preserving-information 
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proven putting however the trust of the ICC in the first line of 
thought for the work which it now carries out in practice 
(Douglas, 2021; Scheffer, 2022). 

The supranational nature of the ICC (Ltider, 2002) was perhaps 
the basis of dialogue for a revolutionary evolution for the history 
of international law (Mégret, 2001). Expectations since the 
beginning of the 2000s, and the practice followed up to now 
show a certain “success” despite the bad tongues and the more 
political and less legal distrust on the regulatory apparatus of the 
ICC moving thus forward very well and effectively (Du Plessis, 
Gevers, 2020; Mundis, 2003). 

The discourse still remains that international criminal law is not 
a complementary aid to justice towards individuals due to the 
criterion of universal criminal jurisdiction but a Court that 
applies criminal prosecution as a legal means of settling 
disputes. Perhaps the possible conflict between prosecution by a 
territorial state and the nationality of the suspect is superseded 
by the specific principle of subsidiarity which in effect requires 
a precise forum intending to apply universal jurisdiction and 
offering the celebration of various trials (Stigen, 2010). 

This type of positive conflict of jurisdiction concerns the 
ascertainment of the real nature of the processes where it 
delicately orients itself in the horizontal relations of relations 


between states where the state which applies a precise and clear 
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criterion of universal jurisdiction is acting to protect a common 
interest for the entire international community. 

The ICC acts as a consolidated judge of a centralized nature by 
addressing the international vocation of a matured experience, 
adequate to carry out the related task of resolving disputes 
between states and protecting violated human rights (Dupuy, 
2008; Kress, 2006; Langer, Eason, 2019)?°. 

We are sure that cooperation will continue over the next few 
years also with different ways of working and within the StICC 
by jointly placing the ICC at the center of the international 
institutional scene for the repression of international crimes of 
the individual and alongside the states with the help of the 
international organizations and through structured cooperation 
for the collection and preservation of evidence. 

The progress of the international law is an unforgettable story 
for the punishment of core crimes, the profound injury of human 
beings who write documented history through the collection of 
evidence by judicial bodies, as a challenge to contemporary 


international law. 


20Dupuy affirms that: “(...) that the state would act in application of the criterion 
of universal jurisdiction "pour palier la carence" of the ICC, applying an approach of 
‘inverted complementarity'. In this regard, it should be noted that the developments 
commented here with reference to the situation in Ukraine rather underline the 
enhancement of the cooperation of the ICC with the States in a phase in which it is not 
yet known which court will be invested with the criminal action, and therefore “two- 
way’, albeit with due respect for the prerogatives of the ICC (...)”. According to 
Langer and Eason: “(...) a development in this direction appears highly desirable, and 
even more desirable if the exercise of universal jurisdiction would occur under the 
control or coordination of the Court itself (...)”. 
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As the director of Eurojust also says within this spirit of 


collaboration: 


“(...) the history of armed conflicts has the legal community responded with 
such determination. Only six days after the conflict started, here in this 
building, here at Eurojust, the decision to set up the joint investigation team 
was made. One month later the JIT agreement was signed. Another month 
later, the ICC joined the JIT as a participant. And now, three months, three 
additional EU members are joining the JIT. In parallel, there are six EU 
member states that have opened their own investigations based on the 
principle of universal jurisdiction and we know that other non-EU countries 
are doing the same. Meanwhile, NGOs and civil society organisations are 
also collecting precious information about core international crimes allegedly 
committed in Ukraine. We can fairly conclude that the war in Ukraine will be 
the most documented armed conflict we have witnessed so far (...)”2!. 


Impunity for crimes against humanity has now made its cycle 
and when cases like that of Ukraine arise, the international 
community reacts with a strong, fervent motto for the repression 
of these international crimes and their punishability where the 
international law counts and not the right of might??, where 
human life comes over from every sick brain and every Nazi 
policy that has destroyed peoples, ethnic groups and human 


beings for years without end. 


2 Lhttps://www.ecurojust.europa.eu/sites/default/files/assets/developments-in-the- 
fight-against-impunity-for-core-international-crimes-in-the-eu.pdf 

22European Commission, Speech by President von der Leyen at the EP Plenary 
on the social and economic consequences for the EU of the Russian war in Ukraine- 
reinforcing the EU's capacity to act, 4 May 2022: 
https://ec.europa.eu/commission/presscorner/detail/es/speech_22_2785 
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